


Mail: Address written submissions to Melissa Smith, Director of the Division of Regulations, 

Legislation, and Interpretation, Wage and Hour Division, U.S. Department of Labor, Room S-

3502, 200 Constitution Avenue NW, Washington, DC 20210. 

Instructions: This RFI is available through the Federal Register and the 

http://www.regulations.gov website. You may also access this document via the Wage and Hour 

Division's (WHD) website at http://www.dol.gov/whd/. All comment submissions must include 

the agency name and Regulatory Information Number (RIN 1235-AA20) for this RFI. Response 

to this RFI is voluntary and respondents need not reply to all questions listed below. The 

Department requests that no business proprietary information, copyrighted information, or 

personally identifiable information be submitted in response to this RFI. Submit only one copy 

of your comment by only one method �. persons submitting comments electronically are 

encouraged not to submit paper copies). Please be advised that comments received will become 

a matter of public record and will be posted without change to http://www.regulations.gov, 

including any personal information provided. All comments must be received by 11 :59 p.m. on 

the date indicated for consideration in this RFI; comments received after the comment period 

closes will not be considered. Commenters should transmit comments early to ensure timely 

receipt prior to the close of the comment period. Electronic submission via 

http://www.regulations.gov enables prompt receipt of comments submitted as the Department 

continues to experience delays in the receipt of mail in our area. For access to the docket to read 

background documents or comments, go to the Federal eRulemaking Portal at 

http://www.regulations.gov. 

FOR FURTHER INFORMATION CONTACT: Melissa Smith, Director of the Division of 

Regulations, Legislation, and Interpretation, Wage and Hour Division, U.S. Department of 
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amount a minimum wage employee earned for a 40-hour workweek, and even the higher short 

test salary levels were not far above the minimum wage. See 69 FR 22122, 22164 (Apr. 23, 

2004). Thus, as a practical matter, employers used the short test, with its less rigorous duties 

requirement, and the long test fell out of operation. In 2004, the Department eliminated the 

"long" and "short" test structure and created a new "standard" test. Like the old short test duties 

requirement, the new standard duties test did not limit the amount of non-exempt work an 

exempt employee could perform. The Department paired the new standard duties test with a 

salary level test of $455 per week, which excluded from the exemption roughly the bottom 20 

percent of salaried employees in the South and in the retail industry. The $455 per week salary 

level was equivalent to the lower salary level that would have resulted from the methodology the 

Department previously used to set the lower long test salary levels. Id. at 22168. In the same 

rulemaking, the Department also established a new test for "highly compensated employees." 

Under this test, if an employee earned at least $100,000 a year he or she needed to satisfy only a 

very minimal duties test for exemption. Id. at 222172-22174. 

Twelve years passed before the next update to the part 541 regulations in 2016. One of the 

Department's primary goals in undertaking the 2016 rulemaking was to update the standard 

salary level test to reflect increases in actual salary levels nationwide since 2004 and to adjust the 

standard salary level to fall within the historical range of the short test salary level in light of the 

absence of the more rigorous long test duties requirement. 81 FR 32399-32400. The 

Department set the standard salary at a level that would exclude from exemption the bottom 40 

percent of salaried workers in the lowest-wage Census Region ( currently the South), resulting in 

an increase from $455 per week to $913 per week. Id. at 32405, 32408. No changes were made 

to the standard duties test. Id. at 32444. The Department also established a mechanism for 
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automatically updating the salary level every three years to ensure it remained a meaningful test 

for helping determine an employee's exempt status. Id. at 32438.2 
The Department published the 

2016 Final Rule on May 23, 2016, with an effective date of December 1, 2016. 

Litigation challenging the 2016 Final Rule is currently pending before the Fifth Circuit Court 

of Appeals and in the U.S. District Court for the Eastern District of Texas. By district court 

order, the Department is enjoined from implementing and enforcing the Final Rule. See Nevada, 

et al., v. U.S. Dep't of Labor, et al., 218 F. Supp. 3d 520, 534 (E.D. Tex. 2016), appeal pending, 

No. 16-41606 (5th Cir.). The pending appeal of that order concerns the reasoning of the District 

Court which would call into question the Department's authority to utilize a salary level test in 

determining the exempt status of executive, administrative, and professional employees. The 

Department of Justice, on behalf of the Department, is arguing that 29 U.S.C. 213(a)(l) provides 

the Secretary of Labor authority to establish a salary level test. As stated in our reply brief filed 

with the Fifth Circuit, the Department has decided not to advocate for the specific salary level 

($913 per week) set in the 2016 Final Rule at this time and intends to undertake further 

rulemaking to determine what the salary level should be. In light of the pending litigation, the 

Department has decided to issue this RFI rather than proceed immediately to a notice of 

proposed rulemaking (NPRM). The Department believes that gathering public input on the 

questions below will greatly aid in the development of an NPRM and help us move forward with 

rulemaking in a timely manner. 

II. Promoting the Regulatory Reform Agenda

2 The 2016 rule modified the part 541 regulations to, for the first time, permit nondiscretionary 
bonuses and incentive payments (including commissions) to satisfy up to 10 percent of the 
standard salary test. See 81 FR 32425-32426. The 2016 rule also increased the total annual 
compensation level for highly compensated employees to the annualized equivalent of the 90th 
percentile of the weekly earnings of full-time salaried workers nationwide and provides for it to 
be automatically updated every three years to maintain that level. Id. at 32429, 32443. 
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